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Our
New

Members

E. H. REES O. P. MAY

FOREWORD

We welcome to our work on the Judicial Council two new members. Senator
E. H. Rees, of Emporia, chairman of the judiciary committee of the senate,
succeeded Senator Hal E. Harlan, of Manhattan, who resigned from the senate
last fall while in a campaign for congress. Senator Rees served as a member
of the house of representatives for three terms before his election to the senate
in 1932. In addition to his legislative experience he has given much attention
in his law practice to the law of estates of deceased persons, minors and other
incompetents. Since this is a subject on which the Council is spending much
of its time, his familiarity with the subject will be especially helpful. Hon.
O. P. May succeeded Hon. S. C. Bloss as chairman of the judiciary committee
of the house, and by virtue of the statute becomes a member of our Council.
In addition to his previous legislative experience Mr. May was formerly
county attorney of Jefferson county and for several years has been engaged in
the active general practice of the law, being a member of the firm of Wag-
goner, Challiss & May, of Atchison. He also has been an active member of the
legislative council. Both Senator Rees and Mr. May have devoted all the
time they could spare to the work of the Council and were energetic in urging
the passage of bills recommended to the legislature by the Judicial Council.

The legislature of 1935 gave more thoughtful attention to bills recommended
by the Judicial Council than any legislature since the Council was organized.
The result is six measures so recommended were enacted into law. They are
set out in this BULLETIN, with some comments on their purpose. Several other
measures recommended by the Judicial Council received favorable considera-
tion, several of them being passed by one or the other branch of the legisla-
ture but failing to receive final favorable action by the other. Only four of

(3)



4 Jupiciar CouNciL BULLETIN

the measures suggested met defeat under such circumstances as to indicate
they were not wanted. We feel reasonably confident, however, that all the
measures suggested will be enacted into law when they are more thoroughly
understood and can be presented at such a time as to be fairly considered.

We print in this issue tables compiled from reports gathered last summer
from probate judges. We planned to have this in our December BULLETIN,
but some of the reports reached us later than they should, with the result that
our copy got to the state printer at a time when he was loaded up with the
printing of various biennial reports. To avoid delay in getting the BULLETIN
out we asked him to omit the tables and print them in this issue. This we are
doing, with some comment respecting them.

In the event a special session of the legislature is held we plan to present to
it, and recommend the enactment into law, of the measures presented to the
recent session which did not have time, or for some reason did not see fit, to
enact. These measures are printed in this BurLerin, in whole or in substance,
with some comment concerning their purpose. While we think all of them
should be enacted, we are especially anxious for the legislature to submit the
proposed amendment of the judicial article of the constitution.

The legislature enacted several statutes pertaining in one way or another to
courts, or procedure therein, which had not been prepared by the Judicial
Council. Several of them, however, were suggested by matters which have
been discussed in our BULLETIN from time to time, and with respect to a few of
them some member of the Judicial Council was consulted in their preparation.
We are not printing these statutes for lack of space in this BULLBIIN. They
will appear soon in the session laws.

We heretofore have given considerable study to a code of probate procedure,
and first and last have printed quite a little of what has been done in that con-
nection. Tt is our plan between now and the next regular session of the legis-
lature to endeavor to work that matter into shape so it can be presented to
the legislature as a completed work. We think it will be necessary to rewrite
the substantive law pertaining to estates of decedents, minors, and other in-
competents—not so much with the view of changing that law as for the pur-
pose of segregating the substantive law from the procedural provisions, ag
much as that can reasonably be done. In addition to that we hope to have
prepared a code of probate procedure which can be adopted as law by the legis-
lature, or promulgated as rules of the court, as it may be deemed advisable at
that time to do it.

We are glad to have the views of the lawyers and judges of the state re-
specting the work we are attempting to do. Within the last few months a
number of letters have been received from lawyers and judges throughout the
state concerning some measure suggested or recommended by the Judicial
Council. We welcome all such letters, whether they are in accord with our
suggestions or otherwise. It is our purpose to work with the bar of the state
to bring about such improvements in the functioning of our judicial system
as can reasonably be accomplished.



MEASURES ENACTED INTO LAW

Six of the measures recommended by the Judicial Council were enacted
into law. These with some discussion of their purposes are as follows:

Pleadings in Divorce Cases

Early in our work we recognized the advisability in an action for divorce or
for alimony that a statute should require the cause of action to be stated in
the language of the statute only. We mentioned this in our 1928 report, page
14, and a draft of the bill was set out in our 1929 report, page 23. It has been
presented to each regular session of the legislature since that time. On two
occasions it passed the house of representatives but failed to receive final
favorable action in the senate. Its purpose is to avoid having scandalous
matter relating to a party to the action appear upon the permanent record or
in the files of the court, unless that should be actually necessary. This is espe-
cially important when there are minor children of the marriage. Sometimes
such charges were made or threatened when there was little or no foundation
for them, with a purpose of forcing a settlement or compromise. This pro-
vokes notoriety, to the shame or disgrace of one or both of the parties to the
action, or to their children. It is seldom necessary to make such charges even
if good grounds for them exist. This year the bill was introduced by the
house judiciary committee, H. B. No. 97, and passed both houses without
difficulty. It becomes effective when published in the statute book. It reads
as follows:

AN Acrt relating to procedure in actions for divorce or alimony, or both, and
supplementing section 60-1501 of the Revised Statutes of 1923.

Be it enacted by the Legislature of the State of Kansas:

Secrion 1. That in all actions for divorce, or for alimony, or for both
divorce and alimony, the petition or cross petition shall allege the causes relied
upon as nearly as possible in the language of the statute (R. S. 60-1501), and
without detailed statement of facts. If the opposing party desires a statement
of facts relied upon the same shall be furnished to him by the petitioner or
cross-petitioner in a bill of particulars. A copy of this bill of particulars shall
be furnished to the court and shall constitute the specific facts upon which the
action is tried. The statements therein shall be regarded as being denied by
the adverse party, except as they may be admitted. The bill of particulars
shall not be filed with the clerk of the district court, nor become a part of the
records of such court, but if the action be appealed, and the question sought
to be reviewed relate to the facts set forth in the bill of particulars, it shall be
embodied in the abstract for the supreme court.

Sec. 2. This act is supplemental to section 60-1501 of the Revised Statutes
of 1923.

Sec. 3. This act shall take effect and be in force from and after its publica-
tion in the statute book.
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Foreign Decrees of Divorce Rendered on Constructive
Service

R. S. 60-1518, relating to foreign decrees of divorce, rather improvidently
enacted in the first instance, proved to result in some injustices. These are
pointed out in an article by Senator Harlan in our April, 1934, BULLETIN,
page 5. We proposed an amendment to that statute recognizing such foreign
decrees to the extent only that they dissolved the marriage relation. As
drawn, the bill applied to such decrees rendered in foreign countries as well as
those rendered in other states of the union. The senate judiciary committee
thought best not to give any statutory recognition to decrees of divorce ren-
dered in a foreign country on constructive service, and eliminated that part of
the proposed bill. The bill, passed as H. B. No. 146, became effective Feb-
ruary 11, 1935, and reads as follows:

AN Acr relating to foreign judgments of divorce, amending section 60-1518 of
the Revised Statutes of 1923, and repealing said original section.
Be it enacted by the Legislature of the State of Kansas:

Secrion 1. That section 60-1518 of the Revised Statutes of 1923 be amended
to read as follows: Section 60-1518. A judgment or decree of divorce ren-
dered in any other state or territory of the United States, in conformity with
the laws thereof, shall be given full faith and credit in this state; except, that
in the event the defendant in such action, at the time of such judgment or
decree, was a resident of this state and had not been served personally with
process, or did not personally appear or defend the action in the court of such
state or territory, all matters relating to alimony, and to the property rights
of the parties and to the custody and maintenance of the minor children of the
parties, shall be subject to inquiry and determination in any proper action or
proceeding brought in the courts of this state within two years after the date
of the foreign judgment or decree, to the same extent as though the foreign
judgment or decree had not been rendered.

Sec. 2. That section 60-1518 of the Revised Statutes of 1923 is hereby re-
pealed.

Sec. 3. This act shall take effect and be in force from and after its publica-
tion in the official state paper.

Service of Citations for Contempt in Civil Actions

It appears there was no statute specifically authorizing a citation for con-
tempt in a civil action to be served in any county other than the county in
which the citation was issued. The question arose more frequently in actions
for divorce or alimony in which an order was made that defendant pay a stated
sum per week or per month for temporary alimony or for the support of minor
children. Frequently defendant was not in the county in which the action was
brought when it was commenced, or thereafter left that county and went to
another. In such cases when payments were not made and citations for con-
tempt were issued most of the trial judges have been holding, we are informed,
that the citation could not be issued to and served by the sheriff of the county
in which defendant then was. This made it possible for defendant, if he were
so disposed, to avoid being called before the court for failure to make such
payment by the simple process of going to another county. To avoid this we
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proposed a measure which the legislature enacted into law, H. B. No. 239,
which became effective March 19, 1935, and which reads as follows:

AN Acr relating to the service of citations for contempt in civil actions.

Be it enacted by the Legislature of the State of Kansas:

SecrioN 1. When it is duly made to appear to the district court, or judge
thereof, that an order made by such court or judge in a civil action, the viola-
tion of which order is punishable by contempt, has been violated, the court or
judge may issue a citation for the party charged with the violation of such
order, and such citation when so issued may be directed to and served by the
sheriff of the county in which such citation was issued, or of any county in the
state; and such sheriff, or any of them, or their undersheriffs or deputies, may
execute the citation in the manner therein directed and may bring the party
charged with violating the order before the court or judge issuing the citation
to be dealt with as the nature of the case and the facts pertaining thereto
warrant.

Sec. 2. This act shall take effect and be in force from and after its publica-
tion in the official state paper.

Judge pro tem. for the District Court

Qur constitution, art. 3, § 20, directs provision to be made for the selection
by the bar of a pro tem. judge of the district court when the judge is absent
or otherwise unable or disqualified to sit. The legislature has made such pro-
vision (R. S. 20-301 to 20-311). Some of these sections have been amended
(R. S. 1933 Supp. 20-306 to 20-313). Concluding the constitutional provision
above mentioned did not necessarily provide the exclusive method of selecting
a judge pro tem. the legislature (R. S. 1933 Supp. 20-311) provided such a judge
pro tem. might be named by the chief justice of the supreme court under the
particular circumstances referred to in that section. The authority has been
exercised on at least two occasions. Deeming it advisable to have the pro tem.
judge selected by the chief justice in any circumstance requiring the selection
of a judge pro tem. when the members of the bar have not selected one, we
proposed and the legislature enacted the following (H. B. No. 197); which
went into effect March 18, 1935:

AN Acrt relating to district courts, providing for the appointment of a judge
pro tem. under certain circumstances, being supplemental to existing statutes
relating to the selection of judges pro tem. for the district court.

Be it enacted by the Legislature of the State of Kansas:

Secrion 1. In any circumstance in which it is necessary or proper, under
existing statutes, to select a judge pro tem. of the district court for the trial
of a specific action, or several actions, or for holding a term of court, and a
judge pro tem. has not been selected by the bar of the state, it shall be the
duty of the clerk of the district court to certify the facts to the supreme court.
If the judge pro tem. is needed for the trial of a specific action an attorney of
record in such action may certify such facts to the supreme court and serve
notice on opposing counsel that such certificate has been made. When such a
certificate is filed in the supreme court the chief justice of the supreme court
shall select some other district judge of the state and appoint him as judge
pro tem. to hold the term of court, or to try the several actions, or the specific
action, as the case may be. Such judge pro tem. so appointed shall have power
and authority to hear and determine all actions and matters arising therein
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covered by his appointment to the same extent as the regular judge would
have were he not so disqualified or absent.

Sgc. 2. This act shall be construed as supplemental to existing statutes per-
taining to the selection or appointment of a judge pro tem. of the district
court.

~ Sec. 3. This act shall take effect and be in force from and after its publica-
tion in the official state paper.

In view of this statute we understand the law now to be that in any cir-
cumstance provided by statute in which a judge pro tem. is needed for the trial
of a single case, or several cases, or to hold a term of court, the judge pro
tem. may be elected by members of the bar, but if this is not done the proper
certificate may be made to the supreme court and the chief justice can ap-
point some other district judge of the state as judge pro tem. to try the case,
or several cases, or hold the term of court, as may be necessary.

Pleading an Alibi

In our December, 1934, BuLLETIN, page 67, we discussed the advisability of
a statute requiring defendant in a criminal case to plead an alibi, if he desired
to rely upon one for his defense. In preparing a bill on this subject we ex-
amined the statutes of Michigan, Ohio and court decisions of those states con-
struing the statutes and other available authority. From this we prepared
and the legislature enacted House bill No. 193, which went into effect March
18, 1935, and which reads as follows:

AN Acr relating to criminal procedure, and providing for the plea of alibi,
being supplemental to our code of criminal procedure.

Be it enacted by the Legislature of the State of Kansas:

SeEcrioN 1. In the trial of any criminal action in the district court, where
the complaint, indictment or information charges specifically the time and
place of the offense alleged to have been committed, and the nature of the
offense is such as necessitated the personal presence of the one who com-
mitted the offense, and the defendant proposes to offer evidence to the effect
that he was at some other place at the time of the offense charged, he shall
give notice in writing of that fact to the county attorney. The notice shall
state where defendant contends he was at the time of the offense, and shall
have endorsed thereon the names of witnesses which he proposes to use in
support of such contention. On due application, and for good cause shown,
the court may permit defendant to endorse additional names of witnesses on
such notice, using the discretion with respect thereto now applicable to allow-
ing the county attorney to endorse names of additional witnesses on an in-
formation. The notice shall be served on the county attorney as much as
seven days before the action is called for trial, and a copy thereof, with proof
of such service, filed with the clerk of the court: Provided, On due applica-
tion and for good cause shown the court may permit the notice to be served
at any time before the jury is sworn to try the action. In the event the time
and place of the offense are not specifically stated in the complaint, indictment
or information, on application of defendant that the time and place be
definitely stated in order to enable him to offer evidence in support of a con-
tention that he was not present, and upon due notice thereof, the court shall
direct the county attorney either to amend the complaint or information by
stating the time and place of the offense as accurately as possible, or to file a
bill of particulars to the indictment or information so stating the time and
place of the offense, and thereafter defendant shall give the notice above pro-
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vided if he proposes to offer evidence to the effect that he was at some other
place at the time of the offense charged. TUnless the defendant gives the
notice as above provided he shall not be permitted to offer evidence to the
effect that he was at some other place at the time of the offense charged. In
the event the time or place of the offense has not been specifically stated in
the complaint, indictment or information, and the court directs it be amended,
or a bill of particulars filed, as above provided, and the county attorney ad-
vises the court that he cannot safely do so on the facts as he has been in-
formed concerning them; or if in the progress of the trial the evidence dis-
closes a time or place of the offense other than alleged, but within the period
of the statute of limitations applicable to the offense and within the territorial
jurisdiction of the court, the action shall not abate or be discontinued for
either of those reasons, but defendant may, without having given the notice
above mentioned, offer evidence tending to show he was at some other place
at the time of the offense.

Sec. 2. This act shall take effect and be in force from and after its publica-
tion in the official state paper.

An Estate of Decedent Without Known Heir or Will

Several recent cases, Holmes v. Conway, 128 Kan. 430; State, ex rel., v.
Rector, 134 Kan. 685; McVeigh v. First Trust Co., 140 Kan. 79; State, ex rel.,
v. Millhaubt, 140 Kan. 162; and State v. Braun, 140 Kan. 188, called our at-
tention to the fact that there appears to be a hiatus in our statute with re-
spect to administering upon the estate of one who dies without known heir or
will. This was discussed in our October, 1934, BuLLETIN, page 46, and a draft
of a proposed measure on that subject was set forth in our December, 1934,
BuLLETIN, page 72. Section 7 of the proposed draft was eliminated at the
suggestion of those handling such estates now in process of administration. It
was introduced as S. B. No. 258 and was enacted into law and becomes
effective on publication in the statute book, and reads as follows:

AN Acr relating to the administration upon an estate of one who dies without
known heir or will, and repealing sections 22-933, 22-934, 22-935, and 22-1201,
22-1202, 22-1203, 22-1204, 22-1205 and 22-1206 of the Revised Statutes of 1923.

Be it enacted by the Legislature of the State of Kansas:

Secrion 1. When it shall be brought to the attention of the probate court
of any county in this state (a) that a resident of the county has died without
known heir or will, but leaving an estate consisting of real or personal property,
or both; or (b) that a nonresident of this state has died without known heir or
will, leaving real property situated in the county in this state, the court shall
appoint some suitable person as administrator to take possession of the estate
of such resident decedent, or of the real property in this state of such nonresi-
dent decedent, as the case may be, and administer the same under the super-
vision of the court, and shall notify the county attorney and the attorney-
general of its action. The probate court shall have exclusive original
jurisdiction of all questions, legal or equitable, arising in the administration
and distribution of such an estate.

Skc. 2. The administrator so appointed shall qualify by taking oath and’
giving bond unto the state of Kansas in such sum: as the court may direct for'
the faithful administration of the estate, which bond may be changed in
amount or additional sureties required when the court deems that necessary
or proper. He shall cause to be published in a newspaper authorized to pub-
lish legal notices in the county, for five consecutive weeks, a notice of his ap-
pointment, which notice shall give the name and last place of residence of the
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decedent and recite that he died without known heir or will (and in the case
of a nonresident decedent, that he left real property in the county), and shall
notify those who claim as heirs, or under a will of decedent, to present their
claims to the probate court, and also those who have claims against decedent
to present their claims in accordance with statutes pertaining to the presenta-
tion of claims against the estates of decedents. The administrator so appointed
shall take into his possession (a) if decedent was a resident, ail property of
such decedent of whatever kind or character and wheresoever situated; (b) if
decedent was a nonresident, all the real property of such decedent situated in
this state, and shall prepare and file an inventory thereof within sixty days
after his appointment, or earlier if ordered by the court. The court shall
direct the personal property to be converted into cash as expeditiously as
possible, and also shall direct the administrator to collect the rents, income, or
profits, including income from mining leases, if any, and to pay the taxes upon
and to care for the real property. Creditors of decedent may present claims
against the estate, which claims shall be considered and disposed of as similar
claims against estates of other decedents. If no one appears to claim as an
heir, devisee or legatee of the decedent within one year after the appointment
of the administrator the court shall direct the real property of the decedent to
be sold for cash, and also shall order to be sold any of the personal property of
the decedent in the hands of the administrator, and the estate shall be closed
as are the estates of other decedents.

Sec. 3. The net proceeds of the estate shall be paid to the state treasurer
and become temporarily a part of the state school fund. The state school-
fund commissioners shall invest and handle this money as other moneys of the
state school fund, except that it shall be kept as a temporary fund until ten
years after it shall have been first received, at which time it shall be covered
into the perpetual school fund of the state, provided no one in the meantime
has established his right thereto as heir, devisee or legatee of the decedent.

Sec. 4. One who claims the estate, or some part thereof, as heir of decedent,
shall present his claim therefor to the probate court not later than ten years
after the administrator was appointed or such claim shall be forever barred.
If he establishes his claim it shall be allowed by the court. If two or more
such claimants have claims pending at the same time the court shall determine
which of such claimants has established his claim and the share or portion of
the estate each is entitled to receive. If at the time of such determination the
estate is still in the hands of the administrator, the same shall be delivered or
paid to those found entitled to receive it, less claims previously allowed and
cost of administration. If at the time of such determination the proceeds of the
estate have been delivered to the state treasurer and are temporarily a part of
the state school fund the school-fund commissioners shall pay to such claimants
the sum or portion of the estate the court has adjudged they are entitled to
receive. A party aggrieved at the ruling or judgment of the probate court may
appeal to the district court, as other appeals are taken from the probate court,
and the appeal when so taken shall be tried de novo in the district court, and a
party aggrieved at the ruling or judgment of the district court may appeal to
the supreme court as in civil actions.

Sec. 5. If the estate or its proceeds, or some part thereof, has been delivered
or paid to one or more who claimed as an heir of decedent and whose claim
was established, and later, but within ten years after the administrator was
appointed, someone else presents to the probate court a claim for the estate,
or some portion thereof, as heir of decedent, and upon a hearing establishes
his claim, neither the state nor the school-fund commissioners shall be liable to
such claimants for moneys previously paid out to those found to be heirs of
the decedent, but the party in whose favor such later claim was established
shall have a cause of action in the district court against the party to whom
such payment was made, to determine the rights of the respective parties to
the property or its proceeds.

Sec. 6. The state shall be regarded as a party to all actions in the probate
court for the administration or distribution of such an estate to the extent that
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it is entitled to notice and an opportunity to be heard upon all claims, and in
respect to all orders and judgments of the court. The county attorney shall
represent the state and shall be the legal adviser of the administrator of such
an estate. He shall diligently protect, defend and conserve such estate for the
benefit of the state school fund and closely scrutinize all claims of whatever
character against such estate, including claims of heirs, and diligently defend
in any and all courts actions or proceedings against all claims not clearly
meritorious. Those having claims of any character against such an estate shall
have the burden of establishing their respective claims by clear and convincing
evidence. Expenses incurred by the county attorney in representing the state
in such actions or proceedings shall be paid by the county, as are other ex- -
penses incident or necessary to the conduct of the office of the county attorney.
On request of the county attorney, the probate court, the administrator, or any
party in interest, or on his own motion, the attorney-general may appear and
assist the county attorney; and upon permission or order of the probate court,
or direction of the governor, may take full charge of the conduct of the estate
in lieu of the county attorney. Expenses of the attorney-general incident or
necessary to his conduct of the case shall be paid from the funds provided for
the expenses of the attorney-general’s office. In no event shall attorney’s fees
be allowed or paid from, the estate to anyone representing the state or the ad-
ministrator. The state, by its county attorney or attorney-general, may in-
stitute and maintain any action or proceeding deemed necessary or proper in
the handling of such an estate in any appropriate court or tribunal, or defend
any such action or proceeding brought by any other party.

SEc. 7. Sections 22-033, 22-934, 22-935, 22-1201, 22-1202, 22-1203, 22-1204,
22-1205 and 22-1206 of the Revised Statutes of Kansas of 1923 be and the same
are hereby repealed.

Ske. 8. This act shall take effect and be in force from and after its publica-
tion in the statute book.

MEASURES RECOMMENDED BUT NOT ENACTED
INTO LAW

We appreciate the fact that the legislature enacted into law the six measures
recommended by the Judicial Council and hereinbefore set out. Each effects
a substantial improvement in our judicial system. We realize also that a
legislature cannot be expected to enact into law all meritorious measures pre-
sented to it. We deem it appropriate, however, to call attention to other
measures we recommended and which for one reason or another were not en-
acted into law. We believe each of them has substantial merit and that
further study of them will demonstrate the advisability of their enactment.
We plan to present them to the legislature again at the earliest opportunity.

Appeals in Criminal Cases

One of these proposed measures had to do with appeals in criminal cases
and was designed to eliminate such unnecessary delay as sometimes occurs in
those cases between the time they are presented to the supreme court on their
merits. In this state the business of our district courts is such that a county
attorney has little difficulty in getting to try a criminal case, as soon as he can
get ready for trial. When such cases are presented on appeal to the supreme
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court they are heard and disposed of promptly. But one who is convicted of
crime in the district court who desires to put off the day of his punishment as
long as possible, with the aid of ingenious counsel, can find a number of ways
to delay the presentation of his case to the supreme court. On appeal, for
example, our statute now fixes no time within which a motion for a new trial
shall be filed in a criminal case, except it shall be filed before sentence is im-
posed; nor does it fix a time when sentence shall be imposed, nor a motion for
new trial shall be disposed of. The proposed statute fixed time for those
things. The present law places no duty upon a defendant who has been con-
victed and desires to appeal to see that his appeal is lodged in the supreme
court. The proposed bill placed that duty upon him. The proposed bill left
in our law R. 8. 62-1701, which gives any defendant in a criminal case a right
of appeal; also left in the law 62-1703, giving the state the right to appeal in
certain cases, and also left in the law the sections in regard to disposition of
cases on appeal. The purpose of the measure was to place upon the appel-
lant, whether that be the defendant or the state, the burden of seeing that the
appeal is lodged in the supreme court promptly. If that be done unreasonable
delay in presenting such appeals to the supreme court could be almost if not
entirely eliminated. At present more than forty per cent of appeals in criminal
cases are never presented to the supreme court on the merits. Clearly most
of these are taken simply for delay. Sometimes the appellant will drag them
along by one device or another for a year or a year and a half and finally per-
mit his case to be dismissed. The theory of the proposed bill is that one who
is aggrieved at the judgment of a trial court should have the right to appeal
but that he should not have the right to use appellate procedure when he knows
there is no merit in the appeal and simply to delay execution of the judgment
of the trial court. The measure was introduced as H. B. No. 196 and passed
the house late in the session. It was killed by the senate judiciary committee.
We are not advised the reasons urged. The bill had the active support of the
state bar association and of others who think unnecessary delay should be
avoided in such cases. It reads as follows:

AN Acr relating to appeals in criminal actions, and repealing sections 62-1702,
62-1704, 62-1709, 62-1710, 62-1711, 62-1712, 62-1713, 62-1714 of the Revised
Statutes of Kansas of 1923.

Be it enacted by the Legislature of the State of Kansas:

Secrron 1. In any criminal action in which defendant pleads guilty, or is
found guilty by a jury, or by the court if the trial is to the court, if defendant
is not then in custody of the sheriff, he shall be taken into custody at once;
and unless he announces that he desires to file a motion for a new trial, he
shall be sentenced either on that date or at a fixed time within ten days.

Sec. 2. If at the time the plea, verdict, or finding of guilty is made defend-
ant announces that he desires to file a motion for a new trial, the court shall
fix at time, not exceeding five days, in which to file the motion for a new
trial, and such motion shall be heard and determined as expeditiously as
possible and in no event later than thirty days after it is filed. Pending the
filing and hearing of the motion for a new trial, if defendant desires to be at
liberty on bond, and the offense is bailable after conviction, the court shall
fix the amount of the bond, which bond shall be approved by the court, or,
if the court so directs, by the clerk of the court. If the motion for a new
trial is overruled, sentence shall be imposed at once. If defendant desires to
appeal promptly, and has given bond pending the hearing of his motion for a
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new trial, the court may order the bond to be in force pending the application
to the supreme court for bond.

Sec. 3. Proceeding on appeal: (a) If defendant does not seek to have execu-
tion of his sentence stayed, or release from custody on bond pending his ap-
peal, he may appeal at any time within six months from the date of the sen-
tence by serving notice of appeal on the county attorney of the county in which
he was tried and filing the same with the clerk of the district court; and such
clerk, within ten days after such notice is filed with him, shall send a cer-
tified copy of such notice with proof or service and a certified copyv of the
journal entry of defendant’s conviction to the clerk of the supreme court. De-
fendant shall then prepare and present his appeal in accordance with the
statutes and rules of court applicable thereto. (b) If defendant seeks stay of
execution of the sentence, or release from custody, or both, pending his appeal,
he shall serve notice of his intention to appeal on the county attorney and
file the same with the clerk of the court, order a transcript of so much of the
testimony as is needed to present his case on appeal, see that the journal entry
of trial and sentence is filed, and cause copies of such notice of appeal, with
proof of service, order for transcript and journal entry to be filed with the
clerk of the supreme court within ten days after sentence. On the application
of defendant the supreme court, or any justice thereof, shall order execution
of the sentence stayed, and if the offense is bailable after conviction shall fix
the amount of the bond and direct that it be approved by the supreme court,
or any justice thereof, or its clerk, or by the trial court, or its clerk. De-
fendant shall thereafter prepare and present his appeal in accordance with
statutes and rules of court applicable thereto: Provided, If the offense of
which defendant was convicted was a misdemeanor, and the bonds mentioned
in section 62-1705 of the Revised Statutes of Kansas of 1923 have been given,
and that fact duly certified as required by section 62-1706 of the Revised
Statutes of Kansas of 1923, no further bond shall be required.

Skc. 4. If the state desires to appeal in any case mentioned in section 62-
1703 of the Revised Statutes of 1923, the county attorney, within ten days
after the ruling complained of, shall serve notice of appeal upon the defendant,
or his attorney of record, and file the same with the clerk of the court, order
a transcript of so much of the testimony as is needed to present the case on
appeal, see that the journal entry of the ruling complained of is filed, and
cause copies of such notice of appeal, with proof of service, order for tran-
script and journal entry, to be filed with the clerk of the supreme court. The
appeal by the state in no case stays or affects the operation of the ruling or
judgment appealed from until the ruling or judgment is reversed. The state
shall thereafter prepare and present its appeal in accordance with statutes and
rules of the court applicable thereto.

Sec. 5. The supreme court shall have authority to make such additional
rules, not repugnant to statute, as it may deem necessary or proper in order to
facilitate the prompt and orderly preparation and presentation of the appeal
and to carry into effect the final order of the court in such appealed actions.

Sec. 6. Sections 62-1702, 62-1704, 62-1709, 62-1710, 62-1711, 62-1712, 62-1713
and 62-1714 of the Revised Statutes of Kansas of 1923 are hereby repealed:
Provided, That appeals in criminal actions in which the verdict of guilty was
returned before the effective date of this act may be appealed and the appeal
disposed of under the statutes in force at the time the verdict was returned.

Sec. 7. This act shall take effect and be in force from and after July 1,
1935, and its publication in the statute book.
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Appeals in Civil Actions

A companion bill sought to do away with unnecessary delay in the appeal
of civil actions. This was introduced as H. B. No. 353 rather late in the ses-
sion. It was favorably recommended by the house judiciary committee but
was among many other measures on the calendar which the house did not
find time to act upon. It would greatly improve the functioning of our
Jjudicial system and we think it merits enactment. It reads as follows:

AN Acr relating to civil procedure, amending sections 60-3307, 60-3309, 60-3312
and 60-3314 of the Revised Statutes of Kansas of 1923, and repealing said

original sections, and also repealing section 60-3313 of the Revised Statutes
of Kansas of 1923.

Be it enacted by the Legislature of the State of Kansas:

Secrron 1. That section 60-3307 of the Revised Statutes of Kansas of 1923
be amended so as to read: Section 60-3307. When the appeal is perfected and
proof of service of notice of the appeal, or the affidavit provided for in the pre-
ceding section showing inability to make service on a nonresident party, is
filed with the clerk of the trial court, he shall forthwith make a certified copy
of such notice and proof of service or affidavit and transmit the same to the
clerk of the supreme court, together with a certified copy of the journal entry
of the judgment or order from which the appeal is taken. The failure of the
clerk of the trial court without just cause to make such copies and transmit
them to the clerk of the supreme court within ten days after the notice of ap-
peal or affidavit above mentioned is filed with him, shall be grounds for his
removal from office.

Skc. 2. That section 60-3309 of the Revised Statutes of Kansas of 1923 be
amended so as to read: Section 60-3309. The appeal shall be perfected within
two months from the date of the judgment or order from which the appeal is
taken: Provided, That appeals from judgments and appealable orders of a
date within four months immediately prior to the taking effect of this act may
be perfected within two months after the effective date of this act.

Skc. 3. That section 60-3312 of the Revised Statutes of Kansas of 1923 be
amended so as to read: Section 60-3312. In all cases in which a transcript of
the evidence is not necessary in order to review the questions presented on
appeal, the abstract of appellant shall be served on the opposing party or his
attorney of record and filed in the supreme court within forty days after the
notice of appeal is filed with the clerk of the trial court, and in all cases in
which a transcript of the testimony is necessary to present the questions pre-
sented on appeal the abstract of appellant shall be so served and filed within
four months after the notice of appeal is filed with the clerk of the trial court.
The abstract of the appellant shall contain a synopsis of so much and of such
parts of the pleadings, record, evidence and proceedings in the case as appel-
lant deems necessary for the comsideration of the court. If appellee deems
the abstract of appellant to be insufficient to present the questions for review
he may, within thirty days after the service upon him of appellant’s abstract,
serve upon appellant, or his counsel, and file with the clerk of the supreme
court a counter abstract. Abstracts not challenged shall be deemed accurate
and sufficiently complete to present the questions sought to be reviewed. In
the event the accuracy of any abstract is challenged, the court shall make
such an order as the nature of the case and justice warrant. Abstracts shall be
printed unless, on application therefor and for good cause shown, the court
orders that they be presented otherwise. The abstract may be bound sep-
arately or with the brief, as the party presenting the same desires.

Sec. 4. That section 60-3314 of the Revised Statutes of Kansas of 1923 be
amended so as to read: Section 60-3314. When notice of appeal has been
served in a case and the appellee desires to have a review of rulings and de-
cisions of which he complains, he shall, within twenty days after the notice of
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appeal is filed with the clerk of the trial court, give notice to the adverse
party, or his attorney of record, of his cross-appeal and file the same with the
clerk of the trial court, who shall forthwith forward a duly attested copy of it
to the clerk of the supreme court.

Sec. 5. When a party appeals, after a final judgment against him, the fact
that some ruling of which he complains was made more than two months be-
fore he perfected his appeal shall not prevent a review of the ruling.

Sec. 6. That sections 60-3307, 60-3309, 60-3312, 60-3313 and 60-3314 of the
Revised Statutes of Kansas of 1923 be and the same are hereby repealed.

Sec. 7. This act shall take effect and be in force from and after its publica-
tion in the statute book.

Joint Trials of Defendants Jointly Charged

Our statute (R. S. 62-1429) now provides that when two or more persons
are jointly charged with the same offense any one of them can demand a
separate trial if the offense charged is a felony, but if the offense charged is a
misdemeanor they may be tried together or separately in the discretion of the
court. The fact that two or more persons charged jointly with the same
felony must on their request be tried separately has resulted in numerous
unnecessary trials, frequently at great expense and with no corresponding
beneficial result. If two or more persons come into town and rob a bank, or
some other place of business, or individual, and are apprehended and jointly
charged with the offense it seems unnecesasry to require separate trials for
them simply on their request. Most of the county attorneys in the state have
been forced by this statute to go through two, or as many as five or six trials
for that many defendants who collectively constituted a gang of robbers. In
most instances the trial of but one of them can be had at the same term of
court because of the necessity of having a new panel of jurors. Many times
the result is these trials will drag along for a year, or possibly two years, before
all of them can be tried, each trial being an expensive one for the county, with
the possible loss of material witnesses. In the federal court and in many of
the states such trials are conducted jointly, whether the charge be a felony or
misdemeanor, unless the court in its discretion grants a severance. (16 C. J.
784 et seq.) Our proposed measure on this matter was H. B. No. 180. It was
reported adversely by the House judiciary committee. We think it might very
well have been enacted into law. It reads as follows:

An Acr relating to criminal procedure, amending section 62-1429 of the Revised
Statutes of 1923, and repealing said original section.

Be it enacted by the Legislature of the State of Kansas:

Secrion 1. That section 62-1429 of the Revised Statutes of 1923 be amended
so as to read: Section 62-1429. When two or more defendants are jointly
charged with the same offense in the same complaint, indictment, or informa-
tion, they shall be tried jointly: Provided, The court, upon the hearing of an
application for separate trials, timely made, may order separate trials in the
interests of justice.

SE((]i. 2. That section 62-1429 of the Revised Statutes of 1923 is hereby re-
pealed.

Sec. 3. This act shall take effect and be in force from and after its publica-
tion in the official state paper.
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Depositions in Criminal Cases

We discussed this matter in our October, 1934, BuLLETIN, page 43, and in
our December, 1934 BuLLETIN, page 65. We need not repeat what has been
stated further than to say that the state should not be handicapped in prose-
cuting crime by the lack of material evidence essential to the prosecution
which could be given by a witness too ill to attend court, or who cannot be
compelled to attend because he lives without the state. The constitutional
provision (§ 10, Bill of Rights), that the accused shall be allowed to meet the
witness face to face can be provided for by a statute in the taking of such
depositions. Our proposed measure on this subject was introduced as H. B.
No. 195. It was reported adversely by the judiciary committee. We think it
might well have been enacted. As proposed it reads as follows:

AN Acr relating to criminal procedure and providing for the taking and use of

depositions, and repealing sections 62-1313, 62-1314 and 62-1315 of the Re-
vised Statutes of 1923.

Be it enacted by the Legislature of the State of Kansas:

SecrioN 1. In any criminal action or proceeding pending in a court of this
state, or before a judge thereof, depositions may be taken when allowed by an
order of the court or judge. Such order may be made only when the court or
judge is satisfied that due diligence has been used in making application there-
for, that the person whose deposition is wanted is a material witness, and that
the witness resides without this state; or, residing in this state, is pregnant,
sick, or infirm, or is about to or likely to leave the state, and that his attend-
ance at the trial or examination cannot be procured by the use of ordinary
diligence. Such application by the defendant shall be accompanied by proof
of notice to the county attorney of the time and place it is to be presented,
and such an application on the part of the state shall be accompanied by proof
of like notice to the defendant or to his attorney of record. The order for the
taking of the depositions shall direct whether they shall be taken on oral or
written interrogatories.

Sec. 2. When the state procures such an order its notice, in addition to
what is required by the preceding section, shall inform. the defendant that he
is required personally to attend the taking of such deposition and that his fail-
ure to do so shall constitute a waiver of his right to face the witness whose
deposition is to be taken; and the failure of defendant to attend the taking of
such depositions shall constitute such waiver unless the court or judge is satis-
fied when the deposition is offered in evidence that defendant was physically
unable to attend. If the defendant be not then in custody he shall be paid by
the county in which the action or proceeding is pending a sum equal to witness
fees for travel and attendance upon the taking of such deposition; but if de-
fendant be in custody the court shall adjudge, direct and order the sheriff to
convey defendant to and from the place the deposition is to be taken and to
have the defendant in attendance at the taking of such deposition, the expense
to be paid by the county. If the order for the taking of the deposition has
been made upon application of the state, and defendant shows to the court
that he desires his attorney present and that he is unable financially to pay the
expense of his attorney to attend the taking of such deposition, the court shall
order a sum equal to witness fees for travel and attendance to be paid defend-
ant for the use of his attorney in attending, on behalf of defendant, the taking
of such deposition. Auny sum the court orders to be paid by the county, under
the provisions of this act, to enable defendant or his attorney to be present at
the taking of such deposition, shall be paid by the county promptly and be-
fore the taking of the deposition.

Sgc. 3. Depositions taken under the provisions of this act may be read in
evidence upon the hearing of the action or proceeding subject to rulings ap-
plicable to the reception in evidence in a civil action of depositions taken
upon due notice.
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Sec. 4. Sections 62-1313, 62-1314 and 62-1315 of the Revised Statutes of
1923 be and the same are hereby repealed.

Sec. 5. This act shall take effect and be in force from and after its publica-
tion in the official state paper.

After House bills No. 180 and No. 195 had been reported adversely, senti-
ment favorable to them was reported to exist in the legislature. Thereupon
the two measures were combined and introduced in the Senate as S. B. No.
406. This was recommended favorably by the Senate judiciary committee, but
the bill was defeated in the committee of the whole. We attribute the lack of
success of these measures to the fact that the purposes sought to be accom-
plished by them are matters concerning which many people have given no at-
tention. We feel confident that when they are given attention, as no doubt
they will be, they will be enacted into law.

Jury Trials by Six Jurors Unless Twelve Requested

Largely as an economy measure we recommended two bills authorizing the
trial of misdemeanor criminal actions and civil actions to juries of six unless
twelve were requested. When we collected data on cost of jury trials for the
year ending June 30, 1931, we found the cost to the various counties in the
state for the per diem and mileage of jurors in district courts amounted to
$253,582.14, with Leavenworth county not reporting (December, 1932 BuLLE-
1IN, page 147). In that same year the district courts disposed of 16,658 civil
and criminal actions (and 5,264 divorce cases). Only 1,590 of these were tried
to juries, so the expense to the counties of juries was more than a quarter of
a million dollars, and juries were used in less than ten per cent of the cases
disposed of. Judges and attorneys who have tested the matter out find about
as satisfactory results in trying civil and misdemeanor cases to juries of six
as they have when they have tried them to juries of twelve. In some states a
party who asks for a jury trial in a civil action is required to deposit a sum of
money which goes to the county to help pay the cost of the expense of juries
to counties. We understand in Colorado the party is required to deposit $40;
in California the party must pay each day the fees of the jurors for that day,
much as our present statute provides with respect to juries in justice court.
(R. S. 28-122.) We are told these statutes, if enacted and complied with, will
result in a saving in each of the several large counties in the state of as much
as $5,000 to $8,000 per year, without any loss of efficiency of our judicial sys-
tem. There is reason to believe there would be a saving in each county
sufficient to take into account. We see no objection to these statutes except
the disposition not to want to change from an established practice. The bills
were introduced as H. B. No. 189 and No. 192, and were reported adversely by
the house judiciary committee. The bills as proposed read as follows:

AN Acr relating to civil procedure, amending section 60-2903 of the Revised
Statutes of Kansas of 1923, and repealing said original section.

Be it enacted by the Legislature of the State of Kansas:

Secrion 1. That section 60-2903 of the Revised Statutes of Kansas of 1923
be and the same is hereby amended to read as follows: Section 60-2903.
Issues of fact arising in actions for the recovery of money or of specific real or
personal property shall be tried by jury, unless a jury trial is waived or a
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reference be ordered as hereinafter provided. All other issues of fact shall be
tried by the court, subject to its power to order any issue or issues to be tried
by a jury or referred as provided in this code. Unless a jury of twelve be de-
manded by either party within ten days after the answer is filed the trial shall
be by six jurors. The party demanding a jury of twelve at the time the de-
mand is made shall deposit $18 with the clerk of the court, which sum shall be
paid to the county treasurer and become a part of the county’s general fund.
The clerk of the court shall tax the amount as costs in the case, and in the
final disposition of the action the same shall be adjudged against the party
liable for costs.

Sec. 2. That section 60-2903 of the Revised Statutes of Kansas of 1923, and
all acts or parts of acts in conflict herewith, are hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its publica-
tion in the statute book.

AN Acr relating to criminal procedure, amending section 62-1401 of the Re-
vised Statutes of Kansas of 1923, and repealing said original section.

Be it enacted by the Legislature of the State of Kansas:

Secrion 1. That section 62-1401 of the Revised Statutes of Kansas of 1923
be and the same is hereby amended to read as follows: Section 62-1401. The
defendant and prosecuting attorney, with the assent of the court, may submit
the trial to the court, except in cases of felonies. All other trials shall be by
jury, to be selected, summoned and returned as preseribed by law: Provided,
Misdemeanor cases shall be tried by a jury of six, unless the defendant, the
complaining witness, or the prosecuting attorney, in writing filed with the clerk
of the court ten days before the case is called for trial, shall demand a jury of
twelve: And further provided, That upon due application and for good cause
shown the court may, in its discretion, permit the demand to be made at any
time before the day the case is called for trial.

Sgo. 2. That section 62-1401 of the Revised Statutes of Kansas of 1923, and
all acts and parts of acts in conflict with this act, are hereby repealed.

Sge. 3. This act shall take effect and be in force from and after its publica-
tion in the statute book.

Administering Decedents’ Estates

In order to make our statute more definite with respect to the property of
a decedent to be administered upon and procedure in the probate court re-
lating thereto we proposed two measures. They were introduced as S. B. No.
298 and S. B. No. 278. Both passed the senate. No. 228 was favorably recom-
mended by the house judiciary committee but was among the bills not reached
for consideration on the house calendar. The other one reached the house too
late for action by its judiciary committee. These measures if enacted into
law would do much to clarify several important questions which are now quite
confused. They are as follows:

AN Acr relating to decedents’ estates, providing what property of deceased
persons shall be chargeable with payment of debts and costs of administra-
tion, and for the possession, management, control, and disposition of such
property, and the rents, issues, and profits thereof, by executors and ad-
ministrators.

Be it enacted by the Legislature of the State of Kansas:

Secrion 1. The property owned by a deceased person at the time of his
death, except such as is specifically exempt therefrom, shall be chargeable with
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the payment of his debts and the costs of administration, and shall be applied
to such purposes in the following order: First, the personal property; second,
the rents, issues and profits of the real property, whether accrued before or
accrued after the death of decedent, including income by whatever name called
from mining leases on such property; third, the real property, including any
share, interest or right which decedent had in or to such property, or which
his heirs, devisees or legatees had therein by reason of his death. If a debt
proved, or provable, against the estate is secured by specific real or personal
property, the property securing such debt shall be used to pay or apply upon
the debt before other property of decedent is used for that purpose.

Sec. 2. The administrator or executor (unless other provision is made by a
will) shall have the right to the possession of all the real and personal property
of decedent chargeable with the payment of debts, and shall control and
manage the same under the direction and orders of the probate court. When
directed or ordered to do so by the court the administrator or executor may
lease the real property under his control, or any part thereof, for a term not
exceeding one year, and shall receive the rents, issues and profits therefrom,
and by like direction or order may keep up the repairs, insurance and taxes,
on the real property. The administrator or executor may join with the heirs
or devisees of any real property under his control in executing a mining lease
on such property, the income therefrom by whatever name called to be paid
to such administrator or executor and to be chargeable with debts of decedent
and costs as are other rents, issues and profits of real property.

Sec. 3. If in the judgment of the court it will promote the interest of the
estate, and not be prejudicial to creditors, the court shall have power to order
the administrator or executor to pay interest or installments of principal on
any mortgage or other lien on any real or personal property chargeable with
payments of debts of the deceased, or to entirely discharge or pay off any such
liens, or to redeem, for the benefit of the estate, any nonexempt real estate
sold at execution or judicial sale either before or after the death of the de-
ceased out of the personal assets of the estate in the hands of the admin-
istrator or executor, or to order the sale of any of the nonexempt real estate
to provide funds for any of the purposes mentioned in this section : Provided,
This act shall not be construed so as to take away or alter the right of the
heirs or devisees of the deceased to redeem, for their own benefit, pledged
personal property, or to redeem, for their own benefit, real estate sold at
execution or judicial sale, in the event that the executor or administrator does
not elect to redeem for the benefit of the estate any such personal property or
real estate, and upon the application of any of the heirs or devisees, interested
in such pledged personal property, or real estate subject to redemption, the
court, if such redemption appears to be to the best interest of the estate and
the creditors, shall make an order directing the executor or administrator to
redeem such property for the benefit of the estate, but if the court shall find
that such redemption will not be to the best interest of the estate or creditors
the court shall order such redemption right surrendered and the property
turned over to the heirs or devisees.

Sec. 4. Whenever the court shall be satisfied that any real estate need not
be sold or leased for the payment of debts of the estate, legacies, or costs of
administration, the executor or administrator may be ordered to deliver pos-
session of the same to those entitled to it as heirs or devisees.

Sec. 5. Upon final settlement and distribution of the estate all real estate
not sold for the payment of debts, legacies, or costs of administration, and re-
maining in the possession of the administrator or executor, shall be turned
over to the heirs or devisees entitled to the same. ‘

Sec. 6. All acts and parts of acts in conflict herewith are hereby repealed.

Sec. 7. This act shall take effect and be in force from and

after its passage
and publication in the statute book.
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AN Acr relating to executors and administrators, providing for hearing con-
tingent demands against decedents’ estates, amending sections 22-504, 22-
507 and 22-601 of the Revised Statutes of 1923, and sections 22-702 and 22-
729 of the Revised Statutes Supplement of 1933, and repealing said original
sections.

Be it enacted by the Legislature of the State of Kansas:

SecrioN 1. That section 22-504 of the Revised Statutes of 1923 is hereby
amended to read as follows: Section 22-504. The personal estate and effects,
together with the real estate chargeable with the payment of debts, comprised
in the inventory, shall be appraised by three disinterested householders of the
county, who shall be appointed by the court.

Sec. 2. That section 22-507 of the Revised Statutes of 1923 is hereby
amended to read as follows: Section 22-507. The appraisers shall proceed to
estimate and appraise the personal property, together with the real estate, or
interest in real estate, chargeable with the payment of debts, and each article
or item of personal property and each tract of real estate shall be set down
separately, with the value thereof in dollars and cents, distinctly in figures,
opposite to the articles or items of personal property, or tracts of real estate,
respectively.

Sec. 3. That section 22-601 of the Revised Statutes of 1923 is hereby
amended to read as follows: Section 22-601. The executor or administrator
shall, within such time as the court may order, sell the whole of the personal
property belonging to the estate, not exempt by law from payments of debts,
and which constitutes assets in his hands to be administered: Provided, That
such personal property as is specifically bequeathed shall not be sold until the
court, by its orders, shall have determined the residue of the personal estate,
subject to the payment of debts, to be insufficient for the payment of debts of
the estate and costs of administration, and direct the personal property spe-
cifically bequeathed to be sold: And provided further, That whenever the
court shall find that the sale of the personal property, or any part thereof, is
not necessary for the payment of debts, legacies, or costs of administration, it
may, in its discretion, order such property not sold.

Sec. 4. That section 22-702 of the Revised Statutes Supplement of 1933 is
hereby amended to read as follows: Section 22-702. All demands against an
estate, whether due or to become due, whether absolute or contingent, not ex-
hibited as required by statute within one year after the date of the adminis-
tration bond, shall be forever barred, including any demand arising from or
out of any statutory liability of decedent or on account of or arising from any
liability of decedent as surety, guarantor or indemnmitor; saving to infants,
persons of unsound mind, imprisoned or absent from the United States, one
vear after the removal of their disabilities, from payment by an administrator
or by an executor unless a provision of a will requires payment of a demand
filed later.

Sec. 5. That section 22-729 of the Revised Statutes Supplement of 1933 is
hereby amended to read as follows: Section 22-729. Any creditor of the de-
ceased whose right of action shall not accrue within the said one year after the
date of the administration bond, must nevertheless present his demands within
that time, and if on examination thereof it shall appear to the court that the
same is justly due from the estate, it may by consent of that creditor and the
executor or administrator, order the same to be discharged in like manner as
if due, after discounting interest as mentioned in this article, or the court may
order the executor or administrator to retain in his hands sufficient to satisfy
the same; or if any of the heirs of the deceased, or devisees, or others in-
terested in the estate, shall offer to give bond to the alleged creditor with
sufficient surety or sureties, for the payment of the demand in case the same
shall be proved to be due from the estate, the. court may, if it thinks proper,
order such bond to be taken instead of ordering the claim to be discharged
as aforesaid, and instead of requiring the executor or administrator to retain
the assets as aforesaid.
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Src. 6. Contingent claims or demands against an estate shall be heard and
determined by the court in accord with the rights of the parties respecting such
claims and in such a way as not to delay the closing of the estate, if that can
be done with justice to the parties.

Sec. 7. That sections 22-504, 22-507 and 22-601 of the Revised Statutes of
1923, section 22-702 of the Revised Statutes Supplement of 1933, and section
22799 of the Revised Statutes of Kansas, Supplement of 1933, are hereby
repealed.

Sec. 8. This act shall take effect and be in force from and after its publica-
tion in the statute book.

Probate Procedure

The Council has done considerable work on a code of probate procedure.
We were unable to complete to our satisfaction a measure embodying a full
code of procedure in time for the legislative session. We find it to be quite a
task. However, we are going forward with that work and hope to have it
completed by the time of a next regular session of the legislature. In the
meantime we thought it advisable for the legislature to authorize that pro-
cedure by rules of court so we could draft the rules accordingly. We there-
fore caused a measure to be introduced as S. B. No. 394. It did not meet the
approval of the senate judiciary committee, perhaps being deemed somewhat
premature. It would have authorized one of the methods of working out the
procedure. It is our present plan to work out such a code of procedure in
such a way it can be adopted as a law by the legislature or promulgated by
rules of court as may be deemed best. The measure as suggested is as follows:

AN Acr providing for a code of probate procedure.

Be it enacted by the Legislature of the State of Kansas:

Secrron 1. This act shall be known as the code of probate procedure of the
state of Kansas.

Sec. 2. The rule of the common law, that statutes in derogation thereof are
to be strictly construed, has no application to this code. Its provisions, and
all proceedings under it, shall be liberally construed, with a view to promote
its object and to assist the parties in obtaining justice.

Smc. 3. As used in this act, the term “fiduciary” includes executor or ad-
ministrator (except special administrator), guardian (other than a guardian
under the uniform veterans’ guardianship act) of the estate of a minor, an
incompetent, or an imprisoned convict, and trustee for the estate of a person
under disability and subject to the jurisdiction of the probate court. The
term “person under disability”’ includes a minor, an incompetent, and an im-
prisoned convict. The term “incompetent” includes insane, idiot, imbecile,
distracted person, feeble-minded person, drug habitué, and habitual drunkard.
The term “imprisoned convict” means any person who is imprisoned in the
penitentiary under the sentence of any court. :

Sec. 4. All proceedings relating to the estates of decedents, or of persons
under disability, or for the appointment of a fiduciary thereof, shall be ad-
versary in their nature and shall be by action in the probate court. There
shall be but one form of action, which shall be called a probate action.

Skc. 5. Each of the following proceedings shall constitute one probate
action: (1) The proceedings for the appointment of an administrator and all
matters necessary for the full and final administration .of the estate of a
decedent; (2) the proceedings for the admission of a will to probate, the
appointment of an executor or administrator thereunder, and all matters nec-
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essary for the full and final administration of the property of the testator,
whether disposed of under the terms of the will or not; (3) the proceedings
for the appointment of a guardian of the estate of a person under disability
and all matters connected with such guardianship; and (4) the proceedings
for the appointment of or relating to a trustee for a person under disability
and all matters connected therewith over which the probate court has jurisdic-
tion. Whenever property passes by the laws of intestate succession, or under
a will to a beneficiary or beneficiaries not named in such will, the proceedings
in the probate court shall include a determination of the persons entitled to
such property. This enumeration of probate actions does not exclude others
within the jurisdiction of the probate court.

Sec. 6. An action for the appointment of an administrator or for the ad-
mission of a will to probate must be brought in the county in which the
decedent was a resident at the time of his death. An action for the appoint-
ment of a guardian must be brought in the county in which the person under
disability is a resident. If an imprisoned convict has no known place of resi-
dence, such action shall be brought in the county in which the conviction was
had. In case probate actions are pending in two or more counties for the
probate of a will or the appointment of a fiduciary, jurisdiction being claimed
in each, the controversies and proceedings as to jurisdiction shall be de-
termined by the authority and in the manner prescribed by rule of the supreme
court. The appointment of a fiduciary for the estate of a nonresident decedent
or of a nonresident person under disability may be made by the probate court
of any county of the state in which property of such estate is located. The
appointment, first made, shall extend to all the property of the estate within
the state and shall exclude the jurisdiction of the probate court of any other
county.

Sec. 7. The supreme court shall have the power to prescribe and determine
by general rules for the probate courts of the state, the necessary and proper
parties to probate actions, the forms of process, notice, writs, pleadings, and
motions, and the practice and procedure in probate actions, including pro-
visions for the presentation and allowance of claims, the time and manner of
appeals to the district court, and the security and payment of costs. Said
rules shall neither abridge, enlarge, nor modify the substantive rights of any
litigant. They shall take effect three months after their promulgation and
publication in the official state paper, and thereafter all laws in conflict there-
with shall be of no further force or effect.

Sec. 8. Issues of fact on the trial of a probate action, or the determination
of any controverted matter therein, shall be in accordance with the rules of
evidence provided for civil cases by the code of civil procedure.

Sec. 9. Trials and hearings in probate action shall be by the court; and
the decision of the court therein or in any matter pertinent thereto shall have
the same force and effect as a judgment at law or a decree in equity, as the
particular case may require, and shall be final as to all persons having notice
of the hearing, except: (1) Upon appeal according to law; (2) in case of
fraud or collusion; (3) as against rights which are saved by statute to persons
under disability; (4) nothing in this act shall be construed to abridge or
modify the provisions of chapter 160 of the laws of 1925 relating to the contest
of wills in the district court.

Sec. 10. Every judgment in a probate action, and every order which affects
the substantial rights of a party, is appealable to the district court of the
county. The district court shall on appeal try and determine the same as
if originally filed therein and may, in its discretion, order further or amended
pleadings to be filed therein.

Sec. 11.  All acts and parts of acts in conflict herewith are hereby repealed.

Sec. 12. This act shall take effect and be in force from and after its publi-
cation in the statute book.
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Probate and County Court

In our previous Reports and Bulletins we have pointed out the advisability
of revising our judicial system with respect to courts inferior to the district
court. There is no general complaint of the structure and efficiency of our
judicial system so far as the supreme court and district courts are concerned,
but as to courts inferior to the district courts there is much dissatisfaction, not
only with the structure of our system, but with the lack of efficiency of its
operation. This bill is designed to improve that situation, not radically, but by
degrees.

To begin with we had justices of the peace and probate courts.

Generally speaking, the justice of the peace courts have entirely outlived
their usefulness. The people do not elect more than twenty per cent of those
who might be elected under the law. There may be two for each township,
and in some townships three. Of those elected quite a few do not qualify, al-
though there is a statute making it an offense for them not to do so. This
indicates that in most localities the people do not regard justice of the peace
courts as being of any utility, There are a few, perhaps as many as forty or
fifty, justices of the peace in the state who perform their duties very well and
are useful in their respective communities, but these are exceptions to the gen-
eral rule. Too many of them, either because they are unfamiliar with the law,
or for other reasons, permit their courts to be used by designing persons to op-
press the poor. Some of them, attracted by the possibility of making money
out of fees of the office, either directly or indirectly foster and promote un-
necessary and vexatious litigation. Others, ambitious to obtain fees paid by
the counties in criminal cases, enter actively into the contest as to who shall be
elected county attorney. On the whole, the state will be better off without
justices of the peace and their constables. This bill practically does away with
them by limiting jurisdiction of justices of the peace to civil actions in which
the amount claimed does not exceed one dollar, and repealing those statutes
relating to the duties of constables, since their work can much better be done
by deputy sheriffs. )

Probate courts stand on a different plane. They direct and supervise the ad-
ministration of estates of deceased persons, minors and other incompetent
persons. Our state has reached that period of its growth when that part of its
duties have become very important. In practically every county in this state
property being administered upon in probate courts is of much greater value
than that which is being litigated in the district courts. (See list made from re-
ports of probate judges as of July 1, 1934.) The legal questions arising in the
administration of these estates frequently are as important and as difficult of
solution as those which ordinarilly arise in cases in the district courts. Espe-
cially is that true since the financial depression, because many of the estates
are heavily encumbered. Administering upon estates is only a part of the
duties of our probate courts. Guardianship of the person of minors and other
incompetents, adoption of children, inquisitions in insanity cases, administering
the juvenile courts, are committed to the probate courts or their judges. In
addition to these many other duties from time to time have been imposed upon
probate courts or judges. They have been authorized to issue marriage licenses
and perform marriage ceremonies, to organize municipal corporations, to hold



24 Juprcia. Councit. BULLETIN

criminal courts, to act as judges in contested election cases, or take depositions
to enter townsites under federal statutes and act as trustees for occupants, and
may conduct hearings for the purchase of state school lands, may approve cer-
tain bonds, grant restraining orders, appoint receivers, conduct proceedings in
ald of execution under certain circumstances in cases pending in the district
court, and act as judges of county courts in the smaller class of civil and criminal
actions. This list of duties is not complete, but is sufficient to show that from
the beginning in our state the people have felt the need of a court or tribunal
in each county for that miscellaneous class of judicial or semijudicial matters
which need prompt or constant attention. It is obvious that the people of
each county need and really want a court or tribunal constantly available in
which matters of these kinds can be handled. To be of real service to the
people such courts must be equipped to handle with reasonable promptness
and efficiency the matters brought before them.

Generally speaking, these courts are just as efficient as the judges that pre-
side over them. Naturally, they should have some knowledge of legal matters,
gained either by the study and practice of law, or by services on such courts.
There was a time in this state when county attorneys were not required to be
lawyers. Indeed, there was a time in this state when neither our constitution
nor our statutes required judges of the district or the supreme court to be
lawyers. No one now would think of committing the duties of these offices to
persons without legal training. Such training is just as essential to the judge
of the probate and county court. All persons who have given the matter
careful consideration regard this as true. This bill provides the judge of the
probate and county court shall be an attorney at law, or one who has held
the office of probate judge.

The procedure in our probate courts, permitting important orders to be
made ex parte without notice to those interested, and permitting the work of
the court to be done in a sort of slipshod manner, frequently results in great
injustice and almost always in unnecessary delay. Frequently the financial
loss to heirs and distributees of estates arising from this method of handling
business runs into large figures. In many of the courts proper records are not
kept. In many of our probate courts are unfinished estates which have been
pending as long as ten or fifteen or twenty years. In fact, in only a com-
paratively few counties in the state are the records systematically kept. There
has been quite an improvement in that respect in the last three or four years,
and current business in most of the counties is fairly well recorded. In a few
of them the earlier business has been indexed, classified and entered of record
and an effort made to close old estates, but in many of them the older records
are in a decidedly unsatisfactory condition. This work is far too important
to be done in this slipshod, imperfect manner. This bill authorizes the estab-
lishment of an appropriate procedure for the probate and county court.

Procedure in courts sometimes is provided by rules of court, which is an
appropriate method, and sometimes by statutory enactment. This bill pro-
vides for such procedure to be outlined by rules of court. The theory is that
by the time the courts provided for by this act come into being this procedure
will be worked out and established. The legislature will be at liberty to let
the procedure stand as outlined by rules of court, or to embody the procedure
in statutes either in harmony with the rules, or with such modification as the
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legislature deems wise. We regard it as the best way to work out a suitable
procedure for these courts.

This bill provides that the process of the probate and county court shall
be executed by the sheriff, except that when he is a party defendant the court
may appoint a suitable person to serve process upon him. The effect of this
is to make the sheriff of each county the head of the peace officer force of that
county (outside of police officers of cities). This is thought to be an advantage
as it avoids conflict of duties and authority between sheriffs, constables, or
marshals, and will enable the people of the county to look to the sheriff and
his assistants and in a sense hold him responsible respecting the duties of peace
officers of the county.

Cities of the first class, which are the county seats in several of the larger
counties, in order to do away with justice of the peace courts, have organized
city courts, which are performing useful functions in the respective cities.
These city courts have their own clerks and marshals. This bill was first drawn
to include the counties containing such city courts. There are many reasons
why it should apply to them as well as to other counties, but practical diffi-
culties were encountered. The duties of the marshals of such courts would be
thrown upon the sheriff and the duties of the clerks upon clerks of the probate
court. That would require modification of several statutes pertaining to the
duties of such officers in those counties, which hardly was possible to work
out in this bill. Hence, the members of the judiciary committee thought best
to eliminate those counties from this bill, and later, perhaps at a special ses-
sion of the legislature, if one is held, to work out the details of a bill, or sev-
eral bills, making it practical for those counties to be within the provisions of
this law, so that our judicial system may be uniform in structure, in jurisdic-
tion, and in procedure throughout the state.

The measure was introduced as H. B. No. 338. It was purposely held up in
committee until extra copies could be printed. Some of these were sent to the
probate judge and at least one attorney in every county in the state. They
were asked to discuss the matters with others in their county and write the
members of the legislature and the Judicial Council their views of the bill.
The Judicial Council had answers from more than eighty counties favoring the
measure. The general need of a law such as this seemed almost unanimous.
Only three letters received by the Council were definitely opposed to it.
Several of the letters mentioned some detail of the measure which the writer
preferred to see slightly different, but these were of a character that either
naturally would work themselves out, or if found to be a substantial objection
could be easily remedied. After careful consideration the measure was ap-
proved by the house judiciary committee, but reached the calendar late in the
session when, because of other measures on the calendar, it did not receive at-
tention. Our information is the bill would have passed the house could it
have been brought up. There was also a favorable attitude toward it in the
senate. We plan to present it again at the first opportunity. We regard it as
one of the most desirable measures we have ever recommended to the legis-
lature. It reads as follows:
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AN Acr relating to the judiciary, creating courts inferior to the district court,
limiting the jurisdiction of justices of the peace, and repealing sections
20-801 to 20-819, inclusive, and sections 20-1601 to 20-1634, inclusive, and
section 80-204, and sections 80-701 to 80-707, inclusive, of the Revised Stat-
utes of Kansas of 1923, and chapter 154, Laws of 1925, and chapter 178,
Laws of 1927, and chapter 167, Laws of 1929, and chapter 170, Laws of
1933, and all acts of the present session of the legislature amending or
supplementing any of the statutes above mentioned, and fixing a time when
such repeal shall become effective.

Be it enacted by the Legislature of the State of Kansas:

Section 1. In each county in the state except counties in which the county
seat is the city of the first class having a city court there shall be a court
known as a probate and county court, which is hereby created, and is to be
organized so as to come into existence on the second Monday in January,
1937. The probate judge shall be judge of the probate and county court.

Sec. 2. The probate and county court shall be a court of record, and the
court and the judge thereof shall have such jurisdiction as is now conferred
upon probate courts and the judges thereof, and such jurisdiction as is now
conferred upon justices of the peace, and in addition thereto shall have juris-
diction in ecivil actions for the recovery of personal property or money only
where the amount claimed does not exceed one thousand dollars, and in
proceedings for attachment and garnishment in such actions.

Sec. 3. The supreme court by rule may prescribe the procedure for all
actions and proceedings in the probate and county court and in appeals there-
from, which rules, when made, shall supersede any statutes relating thereto.
When the volume of business in any probate and county court is sufficient to
justify it, the supreme court may by rule create divisions of the probate and
county court, and when so created there shall be a judge for each division.
The judges of the extra divisions so created shall, by virtue of their positions,
be judges pro tem. of probate court. The supreme court may by rule provide
the procedure for designating a judge pro tem. for the probate and county
court for temporary purposes. Where the centers of population in a county
are such as to justify it the supreme court may by rule provide for the sitting
of the probate and county court at some place in the county in addition to
the county seat, either for the trial of specific cases or for permanent division
of the court in such county. The supreme court shall, before the first Monday
of March, 1936, designate divisions of the probate and county court in counties
where such is deemed necessary, and the cities other than the county seat in
which a division of the probate and county court shall sit, and changes in
such divisions and places where the court shall sit shall not be made oftener
than once in two years.

Sec. 4. The judge of the probate and county court shall be elected at
the general election held biennially in November, the first election to be held
in November, 1936, and shall hold their offices for a term of two years,
beginning on the second Monday in January following such election. No one
shall be qualified to act as judge of the probate and county court who is not
regularly admitted to practice law in this state, or who has not served as a
probate judge in this state for as long as two years prior to the beginning of
his term as judge of the probate and county court. No judge of the probate
and county court shall, while serving in this capacity, practice law in any of
the courts of the state.

Sec. 5. The salary of the judge of the probate and county court in the
various counties of this state shall be as follows: In counties with a popula-
tion of less than five thousand, $1,800; in counties with a population from
five to ten thousand, $2,100; in counties with a population from ten to twenty-
five thousand, $2,400; in counties with a population of more than twenty-five
thousand and not more than sixty thousand, $2,700; and in counties with a
population over sixty thousand, $3,000; the salaries to be paid by the county
in monthly payments. All fees received by the judge of the probate and
county court except fees for performing marriage ceremonies for services
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performed by virtue of his office shall be by him paid into the county treasury
and become a part of the general fund of the county. The county commis-
sioners shall provide such facilities in the way of a court room, supplies and
clerical and stenographic help as may be necessary properly to conduct the
business of the court. The clerical help shall be appointed by the judge, or
judges, of the probate and county court and hold their positions at the
pleasure of the court.

Sec. 6. All process issued by the probate and county court shall be executed
by the sheriff. If the sheriff is the party to be served the court shall appoint
someone not interested in the case as a special officer to make the service.

Sec. 7. On and after the first Monday in January, 1937, justices of the
peace in each and every county in this state shall have no jurisdiction in any
case, civil or criminal, except in civil actions for the recovery of money only in
which the amount claimed does not exceed one dollar.

Sec. 8. The following statutes are hereby repealed, the repeal to take effect
on the second Monday of January, 1937: Sections 20-801 to 20-819, inclusive,
and sections 20-1601 to 20-1634 and section 80-204 and sections 80-701 to 80-
707, inclusive, of the Revised Statutes of 1923, and chapter 154, Laws of 1925,
and chapter 178, Laws of 1927, and chapter 167, Laws of 1929, and chapter
170, Laws of 1933, and all acts of the present session of the legislature amend-
ing or supplementing any of the statutes above mentioned, and all acts and
parts of acts in conflict herewith. Courts existing under statutes repealed by
this section shall cease to function at the time the repeal goes into effect,
and the dockets, records and files of such courts shall be transferred to and
become a part of the records and files of the probate and county court, and
all actions then pending in such courts shall proceed in the probate and county
court as though originally brought in that court.

Sec. 9. This act shall take effect and be in force from and after its publi-
cation in the statute book.

When this bill becomes effective a bill should be passed creating courts of
limited jurisdiction for the use of merchants and others in cities or com-
munities outside of the county seat of any county, such as the proposed
magistrate courts mentioned in sections 6 and 7 of our suggested bill, p. 51
of our October 1934 BULLETIN.

Our Proposed Constitutional Amendment

While improvements in the structure of our judicial system and methods of
transacting business therein can be and have been brought about without
changing our constitution, we early recognized that such a change was advis-
able. As early as our 1928 Report, page 9, we suggested the advisability of re-
writing article III of our constitution, dealing with the judiciary, with certain
specific points in mind. The subject, first and last, has received much atten-
tion from the Judicial Council. Proposed redrafts of the article have been
printed and commented upon in several of our Reports and Bulletins. It has
received much favorable comment from the lawyers and judges throughout
the state. In the main two objections have been made to it. First, that it is
too long. It contains about the same number of words as our present article
IIT of our constitution and has fewer sections by four, so we regard this criticism
as not serious. Second, it occasionally is suggested that we have simply a
short section like the judicial section of the federal constitution which vests the
judicial power of the United States in one supreme court and in such inferior
courts as Congress may establish, the judges to hold their office during good
behavior and their salaries not to be diminished while they are in office. We
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heretofore have considered that suggestion and concluded it would not be suit-
able for a state judicial system. In the first place, other sections of the federal
constitution pertain to the judiciary. Then, for some reason, no state has re-
garded the federal set-up of the judicial system as being appropriate for the
state. We shall not here undertake a discussion of the reasons for this; in-
deed, we may not be familiar with all of them. At best it would be an in-
novation the wisdom of which would be seriously debatable. In any event we
thought it best simply to modify our present judicial article in the manner best
suitable to the needs of our state judicial system.

The principal changes made by our proposed amendment are as follows:

It provides a system of courts as distinct from separate judicial units.

It contemplates but three classes of courts—the supreme court, district
courts, and county courts—but it does not prohibit the legislature from creat-
ing other courts.

The supreme court retains the original jurisdiction it now has in mandamus,
quo warranto and habeas corpus, but is given original jurisdiction in any action
presenting questions of law only, where the facts have been agreed to in writ-
ing. It is given appellate jurisdiction from the final judgment of a district
court in any case, and such other appellate jurisdiction as may be provided by
law. It consists of seven judges until the number is changed by law. It may
make rules of procedure for all state courts. It may transfer one district judge
temporarily to another district. It may call a district judge to sit on the
supreme court. In original proceedings where the facts are controverted it may
refer the action to the district court to find the facts.

The district court is made a general trial court substantially as at present.
It may hear appeals from inferior courts, boards, commissions, officers and
tribunals exercising judicial functions.

The county court is given exclusive original jurisdiction respecting estates
of decedents, minors and incompetent persons, and has such jurisdiction of the
person of minors and other incompetents, and jurisdiction in civil and criminal
actions as may be provided by law. It is the examining magistrate in felony
cases.

The amendment provides for removal or retiring of judges in certain cir-
cumstances. A court clerk shall be selected in each county, who shall be clerk
of the district and county court. It provides qualifications for judges of the
supreme court and judges of the district court and authorizes the legislature to
make additional qualifications for judges of any state court.

It removes the present disqualification of a district judge to become a judge
of the supreme court.

It prohibits a justice of the supreme court, or judge of a district or county
court, from accepting or being a candidate for a nonjudicial office.

It leaves the manner of selection of judges to the legislature, which also can
fix terms of judicial office—not less than six years for the supreme court nor
less than four years for the district and county courts.

It leaves salaries of judges to be fixed by the legislature without limitation
on its authority either to increase or decrease.

It provides for appointment to fill vacancies until a judge can be selected as
provided by law.

It requires all process to be executed by the sheriff or his assistants.

Under our proposed amendment the legislature has authority :
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Tu provide other courts if they should be found necessary.

To change the number of justices of the supreme court.

To remove judges by two-thirds vote of each house.

To provide terms of retirement of judges.

To change judicial districts.

To give county courts jurisdiction of :

(a) The person of minors and other incompetents;
(b) In certain civil actions, and
(¢) In certain criminal cases.

To determine how the court clerk shall be selected, and for what time.

To make additional qualifications of judges.

To determine how judges shall be selected, and for what time.

To fix salaries of judges.

To determine how a judge shall be selected to fill a vacancy after the
governor appoints.

This proposed amendment was introduced as senate concurrent resolution
No. 10 and was favorably reported by the senate judiciary committee. It was
favorably commented upon by some of the leading newspapers. It received
the active support of a special committee of the State Bar Association. Be-
cause of a sentiment which seemed to prevail in the senate that no consti-
tutional amendment should be submitted at this time, which sentiment ma-
terially aided in the defeat of two other constitutional amendments which had
been recommended by committees, the senators in charge of this resolution
thought it best not to call it up for action.

We earnestly urge a careful study of this proposed amendment with a view
of asking any special session of the legislature which may be called to sub-
mit it to a vote of the people at a next general election. The proposed amend-
ment reads as follows: '

A ProrosITioN to amend article III of the constitution of Kansas relating to
the judiciary by substituting in lieu thereof a new article ITI.

Be it resolved by the Legislature of the State of Kansas, two-thirds of the
members elected to each house thereof concurring therein :

Secrion 1. There is hereby recommended and submitted to the qualified
electors of the state of Kansas, to be voted upon at the next general election
for representatives, for their approval or rejection, a proposition to amend
article IIT of the constitution of the state of Kansas relating to the judiciary
by substituting in lieu thereof a new article III to read as follows:

ArricLE III—THE JUDICIARY

SecrioN 1. All of the judicial power of this state shall be vested in a sys-
tem of courts composed of a supreme court, district courts, county courts, and
such other courts, inferior to the supreme court, as may be created by law.

Sec. 2. The supreme court, district courts, and county courts shall be courts
of record, and each shall have a seal to be used in the authentication of all
process and records.

Sec. 3. The supreme court shall be the highest court in the judicial system
of the state. It shall have original jurisdiction in actions and proceedings pre-
senting questions of law only, submitted on a written statement of agreed facts,
and in proceedings in quo warranto, mandamus and habeas corpus. It shall
have appellate jurisdiction from the final decision of the district court in civil
and criminal actions and special proceedings, and such other appellate jurisdic-
tion as may be provided by law. It shall consist of seven justices until the
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number shall be changed by law. It may make rules for the practice and pro-
cedure in all state courts. It may designate any district judge to sit tempo-
rarily as judge of another district or division with the same power and jurisdic-
tion as the regular judge. It may call a judge of a district court to sit on the
supreme court in the event a member of that court be ill or disqualified. In
original proceedings in the supreme court which involve controversies of fact
the supreme court may refer the proceedings to a district court, or judge
thereof, to hear the evidence and make findings of fact and conclusions of law
and report them to the supreme court. The justices of the supreme court may
sit separately in divisions with full power in each division to determine the
cases assigned to be heard by such division. Three justices shall constitute a
quorum in each division and the concurrence of three shall be necessary to a
decision. Such cases only as may be ordered to be heard by the whole court
shall be considered by all the justices, and the concurrence of a majority shall
be necessary to a decision in cases so heard. The justice who is senior in con-
tinuous term of service shall be chief justice, and in case two or more have
continuously served during the same period the senior in years of these shall
be the chief justice, and the presiding justice of each division shall be selected
from the judges assigned to that division in like manner.

Sgc. 4. Justices of the supreme court, judges of the district courts, and
judges of county courts may be removed from office by resolution of both
houses of the legislature if two-thirds of the members of each house concur.
But no such removal by such proceeding shall be made except upon complaint,
the substance of which shall be entered upon the journal, nor until the party
charged shall have had notice and opportunity to be heard.

Skc. 5. The supreme court, not more than two justices voting in the nega-
tive, after a hearing, on complaint and due notice, may ask the resignation of,
or by order remove, a justice of that court or a judge of any state court for the
good of the service, and may prescribe rules of procedure therefor; and by
like vote, after notice and hearing, may retire any justice of the supreme court
or judge of a state court who shall have reached the age of seventy years, or
whose physical or mental infirmities have rendered such retirement advisable.
Such retirement shall be upon such conditions relating to pay or otherwise as
may be provided by law.

Sec. 6. The supreme court shall appoint a reporter and a clerk for that
court, who shall hold office during the pleasure of the court, and shall prescribe
their respective duties. .

Sgc. 7. There shall be a district court in each county, but several counties
may compose one district, and there may be divisions of the district court as
the business therein may require. Judicial districts consisting of one or more
counties, and the division of each district court and the number of judges
therein, as they may exist at the time of the adoption of this amendment, shall
continue to exist until changed by law. The district court shall be a court of
original general jurisdiction for the trial of all civil and ecriminal actions and
proceedings, except as the jurisdiction of any civil or criminal action or special
proceeding is hereby vested in some other court, and shall have appellate
jurisdiction in all civil and criminal actions and special proceedings originating
in courts inferior to the district court and before boards, commissions, officers
and tribunals when exercising judicial functions, and such other jurisdiction as
may be provided by law.

Sgc. 8. There shall be a county court in each county, which shall have ex-
clusive original jurisdiction for the probate of wills and in all matters relating
to the estates of decedents, minors and incompetent persons, and also shall
have such jurisdiction in matters relating to the person of minors and in-
competent persons, and in civil angl crlmma} actions and special proceedings,
as may be provided by law. The judge or ]gdges of such court shall be ex-
amining magistrates in prosecutions for felonies. The;'q shall. be at least one
judge of the county court in each county, and suph additional judges as may be
provided by law. ‘At the first session of the leglsl&bure_fpl!omng the adoption
of this article the legislature shall provide for the organization of county courts
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in accordance with this section, the transferring to such courts of the records
and pending business of trial courts inferior to the district court, and for the
selection of judges for county courts, so that such courts may be fully or-
ganized and equipped to take care of the business on a date fixed by law,
which shall not be later than the end of the term for which probate judges
then had been elected.

Sec. 9. In each county there shall be a court clerk who shall be selected as
provided by law and who shall act as clerk for both the district court and the
county court in such county, and whose duties shall be prescribed by rule of
the supreme court.

Sec. 10. To be eligible to hold the office of justice of the supreme court or
judge of the district court a person must be duly admitted to practice law in
this state, and shall be a citizen and resident of the state and district for which
he is selected or appointed, and before taking such office must have been en-
gaged in the active practice of law or shall have served as judge of a court of
record, or both, in the aggregate as follows: For justice of the supreme court,
ten years; for judge of the district court, five years. Additional requirements
of eligibility for judges of any state court may be provided by law. No person
shall be ineligible to hold any judicial office in this state on account of his
holding another judicial office. No person shall hold more than one judicial
office concurrently. A justice of the supreme court, or a judge of the district
court or county court, shall not be a candidate for a nonjudicial office, and in
the event he files for, or accepts a nomination for, or an appointment to, a
nonjudicial office, his office of justice or judge shall become vacant im-
mediately.

Skc. 11. Justices of the supreme court and judges of the district courts and
county courts shall be selected in such manner and shall hold office for such
time as may be provided by law, but if terms are fixed they shall be not less
than six years for justices of the supreme court nor less than four years for
judges of district and county courts.

Sec. 12. All appeals from county courts shall be to the district court, and
all appeals from the district court shall be to the supreme court.

Sec. 13. The justices of the supreme court and judges of the district courts
and county courts shall, at stated times, receive for their services such com-
pensation as may be provided by law, but no such justice or judge shall re-
ceive any other fee or perquisites, nor shall he practice law during his continu-
ance in office.

Sec. 14. The several justices and judges of courts of record in this state
shall have such jurisdiction at chambers as may be provided by rule of the
supreme court.

Sec. 15. Provision shall be made by rule of the supreme court for the se-
lection of a judge pro tem. of the district court or county court.

Sec. 16. In the event of a vacancy in the office of a justice or judge of any
of the courts of record of this state the governor shall appoint some eligible
person to fill the position until his successor is selected and qualified as pro-
vided by law.

Sec. 17. The style of all process shall be “The State of Kansas,” and all
prosecutions shall be carried on in the name of the state. All process from
any of the courts of the state shall be executed by a sheriff, undersheriff or
deputy, or by the clerk of the district court if the sheriff be the party to be
served.

Sec. 2. This proposition shall be submitted to the electors of the state of
Kansas at the general election in 1936. The amendment hereby proposed shall
be known on the official ballot by the title, “The Judiciary Amendment to the
State Constitution,” and the vote for and against such proposition shall be
taken as provided by law.

Sec. 3. This act shall take effect and be in force from and after its pub-
lication in the statute book.
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Juvenile cases pending July 1, 1934

TABLE IV.—Summary, probate courts.
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Jupician Councin BULLETIN

No. cases pending. . .......

+oo o coow = :

" ®8° g ] goeor yogee o ieog
a4 e 2 1 > - TR : >
3 28 = 2% B S ] 8 S
&) K — - :

i o : :
Delinquent......... NOS (™ @wOoH= . JOOON OON~S O ONS
Immoral conduct....| ©S° ‘© ~ooo HAOOO OOMOO W OO
Ineorrigible......... orHo ‘o wooo CCOHO OOHOO - 00O

g :

3 | Arson.. . cocco | coococo ocoococo o oo

3 :

S !
Forgery............ cooo COO0OC 00000 N OO
Stealing............ oo OHOMO =HO®MIBO M MMO
Deperdent and Nooo NOOOH NOH-HD ™ OwD

neglected......... :

Dispositionnotshown.,,_, ooo :o cooo HOO0OO 00000 O eSO

Placed in private homes....| ©©° © ~ooo VOCO~ CONOO @ OwO

) N

No. sent to state orphans SO0 m COHO I HOOOO HOHNO O .coo

homes. . .. : - :

No. sent to state institu- OO h NOWH | OO0 NMOmmO o oo

tlons............oil : : :

No. paroled. .. ... | o o wooo CNOWH —HOMIO o IS

More than 2 years. . oNo Im cowo coocoo coooo ~ ooo

From 1to 2 years....... .| coo v wowo OO0 MO0 W OO

From 6 months to 1 year...| —<< O NomH I Y0000 OOWNO b lNO

Pending 6 monthgorless...| —<=< ‘o ~o-o WAOHM OO N D

SO : :

Counry.

Allen. ...
Anderson.
Atchison.
Barber.

=]
S
S
1]
3
m

Butler. ..
Chautauciua‘

Brown.
Chase.

ST Il

=] <
e
2
=982
DOTTO

Coffey........
Comanche. .
Cowley...
Crawford.....
Decatur. .

Dickinson. ......




JupiciaL CounciL BULLETIN 45

Juvenile cases pending July 1, 1934

Summary, probate courts.
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Juvenile cases pending July 1, 1934

Summary, probate courts.

TABLE IV.—CONTINUED.
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